Mar 10 2010 12:27PM HP LASERJET FAX p.3

p3/P8/2018 14:81 5165711341 BUCARIA PAGE ©2/85
MEMORANDUM DECISION
Supreme Court, Nassan County, 1AS Part 3
10453 NORTHERN BOULEVARD ASSOCIATES, HON. STEPHEN A. BUCARIA, J.5.C.
INDEX NO. 400482/06 '
Patitioner,
-against~

COUNTY OF NASSAU, -

Respondent.

DECISION AFTER TRIAL

The Court notes that this matter has been postponed by both parties several times for the purposes
of settlement, The Court has been notified that no settlement is forthcoming and therefore issues this

decision.

This i a copsolidated proceeding commenced pursuant to Real Property Tax Law (hercafter
“RPTL"} Article 7 by petitioner, 1045 Northemn Boulevard Agsociates, to review the assessed values
promulgated by respondent, the Board of Assessors of the County of Nassau, on the property identified ay
Section 6, Block B-05, Lo1 429 and located at 1045 Notthern Boulevard, Flower Hill, NY 11576, The tax
years at issue for judicial review axe 2002/03 — 2007/08 (taxable status date Tanuary 2, 2002 to 2007/08).

The subject property is used as a car ranta] facility and to store automobiles from the adjoining car
dealership. It consists of a land arca of approximately 39,050 square feet, of which approximately 29,600
square feet is zoned for business uses. The site is improved with an office/sales building with a reax storage
area with thiree overhead doors. The building comprises approximately 1,488 square feet. The site is also
improved with asphalt paving beyond the building; however a rear portion zoned residential js not paved.
Petitioners use the income aapitalization method 1o derive the market value of the subject property and
respondents use the sales comparison method. '

It is widely held that a recent sals is considered the best evidence of & property’s value. Matier of
William Lia v Town of Niskavuna, 300 A1, 2d 876, 877, (N.Y. App. Div., 3" Dept,, 2002) (citing
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MMMW&E&MM& SONY 2d 351,356,590 N.Y.5.2d 417,604 N.E. 2d 1348,
: ; psleil) As ISEXS pakill, 280 A.D. 2d 745,747, TXO N.Y.8.

Zd 23 1) Where such evldenoe isnot avaxlabie. odurts havu held thata property canbe appropriately valued
by using the comparable ssles mcthod capltahzatiun of incomo method or thc reproducuon cOSts !oss
depreciation method. Matte g AWg
etal 92 N.Y.2d 179 183 (N.Y, 1998), (cxtmgMaﬂ_LqL&lﬂgdwanmm 80 N Y .'-.‘.d
351, 356). In valuing the subject property, it must be looked at in its existing use. Inthe Matter of Estafe
of 5ol Goldman Y Commissioney of Finance, ¢t al, 153 Misc. 2d 104, 106 (N.Y. Sup, Ct., (992). Courts

bave stated that, “the owner is to bs assessed on the basis of the building...as itexisted on the taxable status

date, and not on what he could have exectad”. Id. (cmngm_x_qmlmmmlm. 19AD.
2d 56, 58).

In the instant case, petitioner’s appraiser uses the income capitalization method to determine the

- market value of the subject property. Petitioner begen its valuation with an analysis of several retail

buildings and automobile parking leases in Nassau County. Flve out of the ten properties uséd as retail

buildinig compayisons are located on Northern Boulevard. Several adjustments had to be made in the

comparisons. These adjustments Include terins of the leases, size of the rental spaces, condition of the
properties, location of the rentals, and the land to building ratios.

Respondent has Exchanged an appraisal report of Sterling Appraisals, Ine, certified by Bob Sterling.
The Sterlmg raport ut:hzes f cmnparable sales approach unhzmg wholz to whule sales Im_unpmtam;m

&:,Lhmnﬁ:mﬂimmf_thi;mw_b_uﬂnm It is cleax 10 th:s oourt that Sta:lmg g methodology valucs the
subject property for its developmental potential (“highest and best use”) and not for its value “in wse” as
&t Auto rental and sales business. This valuation for development is clearly in violation of statutory and
case law. Sales of improved property for redevelopment do not reflect the value of the property in its
existing use. ( See New Country Club of Garden City, 1991 N.Y. Mise. Lexis 606, Supreme Ct., Nassau

- County, Judge Frank Rossett!, June 4, 1991, and Sol Goldwman Estate, supra). It is not disputed that
petitioner's property would be worth more if the building were demolished and rebuilt on. However, that
Is not relevant. For real estate tax purposes, the property Is to be valued in its existing economic use even
if the property is mors valuable for redeveloprnent. (See New Country Club of Garden City, gupra}.
In that action a golf course was valued as a golf course even though it may have had greater valua for
residentia] development. The County's appraise] is esgentially a valuation of the land for its “highest and
best” use in development. This 15 contrary to well established law. :

Petitioner’s method is appropnate and in accordance with existing case law (Sgl Goldwan Estate,
upu) Respondent’s methodology is in violation of existing case law because it does not value the
existing use of the property but instead erroneously values the highest and best use of the [and for
redevelopmen.

Accordingly, the Coutt hay adopted the petitioners methodology.

nl=



Mar 10 2010 12:27PM HP LASERJET FAX F-5
83/pE/2810 1o0:81 51e56711341 BUCARIA PAGE B4/95

1045 NORTHERN BOULEVARD ASSOCIATES Index no, 400482/06

For trial purposss the parties stipulated as 10 the taxable status dates, stipulated ratios, assezsments
and equalized values. They are:

Dz dpin
Yeax Status Date Ajssessment Stipulated  Full

Ratio  ¥nolue
2002103 1/02/02 $74,400 47T, 200  6.0% £1,240,000
200304  1/02/03 $12,062 s 935%  $1,290,053
200405  1/02/03 $12,062 w20%,) .935% $1,290,053
200506  1/02/04 812,623 726§ 935% 81,350,053
2006/07  1/02/05 815,604 Fowy  935% $1,668,877
200708 1/02/06 $18,512 492  965% $1,918,342

At the outset of the trial of tax certiorari proceeding, the respondent’s assessment ie given the
presumption of velidity. The petitioner must show that the property has been-overvalued to overcome the
presumption. The petitioner needs merely to provide: '

« . ¢redibje and competent evidence, usnally in

the form of a competent appraisal, that a valid

dispute exists concerning the ptoperty’s valuation.

“The ultimate strength, credibility or persuasiveness

of petitioner’s arguments are not gexmane during

this threshold inquiry, nor is the weight fo be given

to either party’s evidence relevant congideration at

this juncturs”. EMC Corp, v Unmack, 92 NY2d

179, 180 (1998) aff*d on remand, 254 AD2d 683

(4* Dept, 1967), '

AN

The issue before the Court after petitioner presents its appraisal, aceepts testimony - subject to cross-
examination - is whether petitioner has offered sufficient evidence to rebut the presumption of validity of
the assessment. The Cowrt determines that the burden has been met. Here, petitioner has. offered
substantia) evidence that the property is overvalued. (EMC Corp., at 187 gupra). Substantial evidénce is
lesz than a preponderance of evidence .. .and simply ‘means such relevant proof es a reasonable mind
msy necept as adequate to support a conclusion or ultimate fact’, ramatan Avenye Assocs. ¥ State
Division of Human Rights, 45 NY2d 176, 180", of Wat .
136 AD2d 895, 837, 4% Dept., 1988). | ' :

Petitionex's report is based on sound appraisal technique arid methods using the income appronch
to value, Comparable leascs were selected among arange of leases available to the appralser. Petitioner's
appraiser selected leases most comparable to the subject. Each comparable was adjusted and the criteria
used for adjustments was fully set forth in the report. All of the appraiser’s facts, figures, and conclusions
were get forth in the report pursuant to 22NYCRR202.59(g).
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Once petitioner hes met its initia! burden of proof, the presumption of validity of the assessnmient fulls
and the Court is required to weigh the entire record by & preponderance of the svidence. (FMC Corp. at
189, suprs). The Court will consider all of the evidence offered by both sides and will *. . .weigh the
relative merits of the underlying data and conclusions drawn. . "' (FMC Corxp. 4t 190, snpra).

The Court determines that the preponderance of evidence has shown that petitioner is entitled to the
relief requested; namely, the petitioner has met its burden of proof to overcome the validity of the
assessments. Further, the petitioner has submitted an appraisal that establishes the market valve of the
subject properties” existing use. . :

Further, whereas the respondent’s epptaisal is defective as & matter of law, this Coust is compelled
to adopt the market values contained in the petitioner's submitted appraisal end as was testified to by the
petitioner’s Appraiset.

Submit judgment consistent with this decision.
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